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President's
Message

Ken Ellert

y the time you receive
B this month’s issue of the

Contractors’ News, the
summer of 2007 will almost be a
thing of the past. We had a very
successful night at the Met’s with
over 1,100 people in attendance.
Thanks to the Baseball Committee
for putting together a wonder-

Please turn to PRESIDENT’S
MESSAGE on page 3

Global Positioning
Satellites:

FRIEND OR{EOE}T O
YOUR COMPAN)Y;?

See detailslon'p

Let us know ONLINE you are coming: www.accany.org

ACCA, a federation of 60 state and local affiliated organizations, is the leading trade association representing the business,
educational, and policy interests of the nation’s heating, air conditioning, ventilation and refrigeration contractors. ACCArepresents
over 9,000 small businesses nationwide through its federation of affiliates.
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SPECIALIZING IN
INSURANCE PROGRAMS
FOR THE HEATING, VENTILATION AND
AIR CONDITIONING INDUSTRY FOR OVER 20 YEARS!

Commercial Insurance - Health & Life

Bonds - Personal Insurance

CONTACT FRANK ABBATIELLO

Tel: 516-745-7500
Fax: 516-745-7565
c-mail: fabbatiello®@theamerisc.com

www.theamerisc.com

“Large enough to deliver, small enough to care.”

BLASCO HVAC SUPPLY, INC.

MAIN OFFICE
60-21 Flushing Avenue
Maspeth, NY 11378
Tel. 718.894 4447
Fax 718.8094.5181

BRONX BRANCH
440 East 162nd Street
Bronx, NY 10451
Tel. 718.993.8000
Fax 718.282.3414
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PRESIDENT’S MESSAGE from page one

ful night, to all of our sponsors, especially ABCO for their
participation and our executive director, John DeLillo, for
putting it all together.

August, besides being a busy air conditioning season, also
saw Barry Bonds take over the home run crown, A-Rod hit
#500, Tom Glavine made the list of 300 winners and Tiger won
his 13th major — but, more importantly, we have our annual
golf outing coming up on August 20th. This should be an

* HEATING & AIR CONDITIONING PARTS « MOTORS

* RANGE, REFRIGERATION & LAUNDRY PARTS

*TOOLS & INSTRUMENTS ¢ SHOP & SAFETY EQUIPMENT

* PUMPS ¢ ELECTRICAL EQUIPMENT & SUPPLIES
JOHNSTONE

®

JOHNSTONE SUPPLY

NATIONAL SUPPLIER TO THE SERVICE INDUSTRY

exciting day of golf. Besides the golf, there is great food and
terrific prizes to be raffled off at the end of the evening.

As part of trying to make you, the contractor/business
owner, a better manager, we have scheduled two business
management classes through ACCA National. Details on
the classes and dates are in the newsletter. The classes are
being limited to small groups so it is in your best interest to
sign up early. We also have our first fall meeting scheduled
for September 6th at the Westbury Manor. The meeting will
be a discussion on GPS tracking systems, Drug Testing and
Background Testing. I think these are very important topics
in today’s business operations and urge you to be there.

Have a great end of summer.
Ken Ellert

Letters to the Editor
DREW GARDA Please fax your comments or experiences that you
27-01 BROOKLYN QUEENS would like included in our monthly newsletter. Send it
PHONE  718-545-4896 EXPRESSWAY WEST in, hand write if you like. Fax it over and we will print it
FAX 718-274-4972 WOODSIDE, NY 11377 ’ ]
and see what others think. Fax...516-829-5472.
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professional or technical advice. Accordingly, the Association cannot warrant the accuracy
of the information contained in this newsletter and disclaims any and all liability which may
result from publication of or reliance on the information provided herein. If legal advice or
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Editor’s Notes

By Anthony N. Carbone

The summer season started off slow due to the cool
nights and lack of humidity. Some residential contractors
were operating with four day work weeks and rotating days
off in July! This is a phenomenon, because most summers
kick off in June and last through August. I’'m not sure if El
Nino or global warming contributed to this lack of heat. It
may very well skew the year end financial numbers of many
contractors. This, combined with the burden of extraordinary
gasoline prices this summer, has put a damper on consumer
spending.

We have found that much of the business is weather
driven. When it’s hot and humid as it had become in Au-
gust, the phones begin to ring. The array of questions from
a confused public begins with “R410A or Puron? Is R22
outlawed? Should I buy 13 SEER? Why use 12 SEER? What
matches my existing system? Do I need to change both the
inside and outside unit?”

The time invested in each potential sale is incredible in

these changing times. No compensation reward is granted
for time spent. I have written this before. Although we are
technical professionals, our industry is not respected. We are
willing to educate and inform and unravel information gathered
from the internet, but the time investment is huge. After the
decision of productis made, the model numbers are requested
and the consumer shops for the lowest price and the reverse
auction begins! Most contractors provide free estimates. The
engineering of systems provided at no cost.

If this scenario is one you recognize, please email me
(AC2@SystematicControl.com) your experiences so we may
publish these interesting stories! I hope your summer proves
profitable and please make it your business to come to our
monthly meetings.

The annual Night at the Mets was a great success and
ACCA extends its sincere thanks to ABCO Refrigeration, the
largest of our sponsors, as well as all those who supported
the event. — Anthony N. Carbone

Member Training Classes

training classes this fall.

HVACR Financial Management 101
October 16, 2007
One Full Day * Limit 25 Attendees

This unique financial management course is devel-
oped and taught by successful, working contractors,
soit’s gota “real world” approach at helping contrac-
tors truly understand their financial operations and
learn how to make good business decisions. Gain
practical skills to improve cash flow and build a more
profitable business!

As part of our ongoing efforts to assist members to advance the quality and profitability of their
businesses, the greater New York Chapter, ACCA, will present the following two business management

Class Location to be Announced

HVACR Sales & Marketing 101
November 13, 2007
One Full Day * Limit 25 Attendees

Good marketing is not about copying what other
contractors do, it's about differentiation! This one
day class is designed and taught by contractors
to show you how to distinguish your projects while
projecting a positive business brand. Learn how to
get your company’s hame on the streets and money
in the bank!

For more detailed information on the content of each of these classes,
visit the ACCA website link — http://www.acca.org/training/bml/
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The Contractors Choice!

351, iz a complete full serdce company offaring a larma amay of HVAC water treatment and
air-conditioning services and supplies that manmy major HVAC Contractors wilize in the tri-state area.

= Water treatment chemicals and chemical feed equipment far cooling lowers,
closed systems, bollers and glycol systems,

* Air condilioning cleanings on an emergency or preventative basis including coils
airfwaler ceoled condensars, HVAC duct cleaning (including wideo taping of
the ductwark conditions).

& Pre-cheaning of new piping systems.,
= Copling tower rebullding and rehabilitation,

ik For more
sp s Y | gl information
For a healthy building\* \ b
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Chemical Specifics, Inc. T18-361-6666 or
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Maspeth, MY 11378
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Home Depot To Sell HD Supply

By Anthony N. Carbone

Welcome

New Members

It has been confirmed that Home Depot has sold its
HD Supply Division to a major private equity consortium.
New Contractor Member The three firms making up the bid are Bain Capital, Car-

Thomas Delroy lyle Group and Clayton Dubiller & Rice. The original bid
DELTECK of $10.3 billion has since been reduced, as reported by

1504 Givan Avenue Bloomberg News Radio on August 9, causing the stock
Bronx, NY 10469 to drop by 6%.

Phone: 917-577-1451, Email: delteck@msn.com
Since Robert Nardelli, past CEO, envisioned a path

Karl Garland of making the Home Depot, not only a force to the hom-
KAG Mechanical eowner, but also tried to become a factor in the wholesale
159-01 115th Rd., 2nd Floor supply side. Many criticized this strategy because it took
Jamaica, NY 114344 a lot of the focus away from homeowners and the stores
Phone: 917-647-2821, Fax: 718-322-6231 themselves.

Email: karlgarland@msn.com

The huge chain has suffered losses in market share
from competition with Lowes and stores were no longer
operating as they had in the past. A lack of personnel and
Dan Campbell disorganization began to deteriorate the perception to the

Wireless Consulting, Inc. consumer. HD Supply has 26,000 associates. ®
898 Broadway

Massapequa, NY 11758 . .
Phone: 516-635-1750, Fax: 516-997-2553 The Greater New York Chapter of ACCA is an association

of professionals who provide quality work. Make a differ-
ence in your business by joining an organization that will
bring both intellectual and financial profits to you!

New Associate Member

Email: dcampbell@wcinc.net

E N CO Manufacturers Representative for Quality
B ALES INC. Plumbing, Heating and Cooling Equipment

The|Unico/System ZURN [YBurnham

= Removes 30% more Moisture - Full line of Radiant products - Residential or Commercial
- Draft Free, Even Temps. - “QickZone” Modular Brass = For Hydronic Air Systems

- Little or No Remodeling Heating Manifold System - High Efficiency Bollers
- Matches Any Decor - Easy Setup for Balancing - Cast lron or Steel
= Mini Duct System = Venco In-house Radiant - Made in USA
= Quiet Plans & Designs - Gas or Oil

® New Yorker gnavoon - Voo [|XPRO ThelunicoSysiem  SUPERSE@I"

ITTRNERN N

‘:-"m m “ ejgff-éﬂf N Burnham CUITAFEON l:.:{ 1@

I|'|I‘|r|||'|I| L1
[ LR w ] o Y

For more information please call 631-754-0782 or visit us at www.vencosales.com
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SERTEMBER MEMBERSHIRIMEEING

Ask a group of experts
what their experience has
been with GPS.

¢ Will it reduce your
insurance premiums?

¢ Does this increase
efficiency of your
manpower?

o Will your employees
feel like Big Brother is
watching them?

Find out what you
need to know!

Only at ACCA!

Let us kngw ONLINE you are coming: www.accany.org

COMMERCIAL SALES

105-20 Queens Blvd. 9 -6 Mon - Fri

F , NY 11375 Service Dept.
orest Hills 7:30 - 5:30 -Mon. - Fri.

Commercial Customer Program includes a FREE work Package with
The Purchase of a New Chevy Van

it e CARGO VANS e SO
EED e PICKUPS o f -l
& e CHASSIS CABS e &

For The Right Price on A new Chevy Truck
Call Brendan Brett (718) 263-7700 or Fax your Specs To (718) 261-0167

CHEVY MAKES THE TRUCK. HB MAKES THE DIFFERENCE

*You Must Qualify With Chevrolet Motor Division,
Chevrolet Has The Right To Discontinue Any Promotienal Program At Anytime
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People & The Workplace

By Alan B. Pearl,

Portnoy, Messinger, Pearl & Associates, Inc., Syosset, NY
516-921-3400, Fax 516-921-6774 e-mail: ABPearl@pmpHR.
com, Website: www.pmpHR.com

Fear of Firing

Ithas never been easier for U.S. workers to go to court
and allege that they’ve been fired unfairly. Over the past
40 years, federal, state and local laws have expanded the
categories of protected workers and effectively altered
the status of “at-will” employment. The many anti-
discrimination laws prevent employers from making
decisions based on characterstics such as an employee’s
age, race, religion, sex, and national origin. Because
the majority of employees fit into one or more of these
categories, the company’s decision to terminate must be
reviewed carefully. Not because anyone falling into a
protected category is immune from firing, but because
the company will likely be forced to show a legitimate,
non-discriminatory reason for the termination should the
firing ever become the subject of a claim.

Even if the company is not sued for discrimination,
more and more employees are winning large sums of money

in court where they can prove the company retaliated
against them when they complained of unlawful (albeit
unproven) treatment. In 2005, EEOC statistics reflected
almost 30% of all discrimination charges filed contained
retaliation claims. In 2004, the resolution of retaliation
charges by the EEOC resulted in $90 million dollars in
payments from employers — a figure that does not include
judgments and settlements obtained by employees through
private litigation. And last year, the Supreme Court made
business decisions even riskier for employers by ruling
that retaliation can involve acts that fall far short of firing
or demoting a complaining employee.

Because of the relative ease with which employees can
file claims for wrongful termination under one of these
categories, it has become very expensive for employers to
prove that there was a legitimate business reason for the
termination. Many companies are so concerned over the
cost of a firing that they allow unproductive employees
to linger. However, laying off valuable employees and
retaining poor performers can affect a company’s bottom
line by sending the message that an employee’s solid work
performance is not valued by the company.

It’s often supervisors who are to blame when a com-
pany is advised not to terminate a poor performer. Most
supervisors fail to give regular and candid evaluations
that provide the necessary proof of poor performance

The Power to Perform!

“Give us a call today and let us improve the quality of the air that we breathe-

=2 1-800-AIR-DUCT

With aver 15 years of professional experiende and the equipment to

back it up, Indeor Alr Care Peofessionals are environmental indoor

clean air experts who can eliminate all infestations that can caude &
g of Qronang pr obilemd for busineises and Bomeowners abike

whwnw. moldbusters.com

Air Duct Chaarirg | Feiold & Mildew BEemediaton |

HVALC Hygiers Beparti & Inveitigation |

® improwe Indoor Alr Quality » Lower Utility Costs by Improving Alr Flow

= Extend the Life and improve Efficiency of Your HVALC Systema

& improve Health and Well Bewng vath Protessional Mechanical Hyqiene

Certified & Insured

Flosd & Water Damags Emeigandy Serviced
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should the fired employee file a claim. Often, when a
manager decides an employee’s performance has slipped
far enough to warrant termination, there is no documenta-
tion to substantiate the decision — or worse, the personnel
file contains mutliple performance evaluations stating
“meets expectations.”

The best way for a company to avoid litigation is for
your HR person to provide a support function to super-
visors/managers before the personnel problem reaches a
crisis stage. HR should work with managers to develop,
communicate and document specific, measurable perfor-
mance objectives for employees.

Here’s our advice for documenting employee per-
formance:

1. Establish clear and realistic performance goals,
review these goals with your employees, and state on the
appraisal form whether the goal was met. Be as objective
as possible, and rate the same performance and conduct
for all similarly situated employees.

2. Avoid being too lenient or too strict, and don’t give
the same rating to everyone. Arating system should ensure
that your employees are ranked from your best performers
to your worst performers. Include unfavorable comments
on these evaluations if there is unfavorable performance
that is in issue. Being candid with an employee at his or

her yearly review could help them to improve. At worst,
it will provide you with a paper trail. Waiting until later
to bring up problems, (such as when the employee is
terminated) won’t help anyone.

3. Finally, never review an employee and discuss
a wage adjustment in the same session. The reason is
simple: the employee won’t be listening to you until you
mention the money.

On asimilar note, every time that you write a disciplin-
ary notice for one of your employees, you should keep in
mind that someday that memo or notice might be a docu-
ment in a legal proceeding. Whatever the circumstances,
you should take the time to consider what you write on
that piece of paper, since you don’t want it to hurt you,
and if done correctly, it could very well help you.

If an employee deserves to be disciplined, it should be
carried out and documented as soon as possible. If you
delay, the discipline becomes suspect and could create
the appearance of pretext. Timeliness means investigat-
ing what happened right away, but it does not mean you
should rush into conclusions.

Make sure any discipline notice is accurate, signed
and dated. Get the facts and details straight. List all
witnesses who presented information.

Continued on following page

A

PERFECT
CLIMATE®|
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Available At

LENNOX INDUSTRIES
S0 Skvline Drive
Plainview N.Y. 11803
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B0-453-6669
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People in the Workplace
From preceding page

Accuracy also means being thorough in your evalua-
tion of what the employee has done. If you list two things
on the memo, but later at the trial you try to convince the
judge or jury that it was really twenty things, they won’t
believe you. They will assume that if these things hap-
pened, you would have written it down.

Things to remember when issuing a written disciplin-
ary notice:

1. Include details of why the employee is getting dis-
cipline, including a statement of what company policy was
violated. Describe how the employee should have acted

TWINCO
TWINCO SUPPLY CORP.
TEMPERATURE CONTROLS
MOTOR STARTERS
PANEL DESIGN & FABRICATION

@ HVAC EQUIPMENT
55 CRAVEN STREET HUNTINGTON STATION, NEW YORK 11746-2143
(631) 547-1100 NYS (800) 794-3188 FAX (800) 926-TWIN

or behaved, your expectation for improved performance,
and when you expect the improvement to occur by.

2. Be specific in explaining the consequences if the
expectations aren’t met. You should also summarize the
employee’s reaction to the discipline, whether they got
angry, defensive, apologetic, etc.

3. Disciplinary memos should be drafted carefully and
checked for grammar, spelling, and complete sentences.
If it is entered as an exhibit later on in a judicial forum,
you don’t want to have to cringe while the other side
points out your spelling errors.

4. Finally, the employee should be shown a disciplinary
notice and asked to sign it. If he or she refuses to sign it

COMPRESSORS

‘7" National Compressor Exchange, Inc.

Remanufacturer: Reciprocating & Screw Semi Hermetic Compressors
Full Stock.....ccvevnnenns Immediate Replacement
1 to 5 Year Warranty

New Facility: 75 Onderdonk Ave., Ridgewood, N.Y. 11385
Plus — New Location on Long Island — Old Bethpage
Tel: 718-417-9100 Fax: 718-821-7032

Outside New York: 1-800-225-7381
www.nationalcompressor.com

The Supplies \'nu Heed When 'o‘nu Need Them.
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Blackman has the best heating, cooling & HUAC
brands in the business...in stock and at the right price!
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to acknowledge receipt, then you have a serious problem Make On Line Complaints to the

to deal with. Since all you asked was to acknowledge NYS Pub|IC Service CommiSSion
receipt, then there is no reason not to sign - or is there? at aSkpSC.Com

If so, ask the reason. If it is not a valid reason, then sus-
pend the employee indefinitely (if it’s a union employee,
refer to the collective bargaining agreement first). Why

suspend? - Because signing for a paper isn’t an offense JOHN F' DEL"-LO

Certified Public Accountant

or a criminal act, and it will assure you of the proper

paper trail. AcCCOUNTING, BOOKKEEPING

PMP offers a comprehensive training program on this & BusINESs VALUATIONS

subject. If your supervisors have not been “trained” to write
a review properly, now is the time. Questions? Call me at 229 South Street Tel: (516) 922-2102

516-921-3400 or email me at abpearl@pmphr.com. * Oyster Bay, NY 11771 Fax: (516) 922-1414
www.johndelillocpa.com
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Northeast Distribution
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Bahara, WY 11718
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[FiBX1-215-8104
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Carrier Quick Connect ==t
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| |
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[roranine | Service Information () £31-501-5720
[F)B831.501.5733
Siore Manager
Fauil Algen

Siore Manager
| | Mk Byymos

Long bsland City
13-0F 448 Avarie

Lizrg tadeed City, WY 11101
[P 718472 0300
i FiT18-4T2-45
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Slore Manager
Angelo Esposifc

Fax: 888-837-1345 www. HVAC partners.com
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Statement From
Stuart S. Zisholtz, Esq.

Thisisthe lastin a series of articles that are being written
with respect to the unholy alliance between American
Institute Of Architects (AIA) and American Arbitration
Association (AAA).

In my previous articles, I pointed out various problems with
arbitration, such as incompetent arbitrators, high cost of filing
with the AAA, lack of ability to appeal, etc.

In addition to all of the other problems that exist with arbitra-
tion, the arbitrators are given enormous latitude. In a courtroom
if you say you are owed $50, you have to prove that you are
owed $50. Not so with arbitrators. They can accept anything
into evidence and they will say “we will take it for whatever it
is worth”. You never know how to evaluate it, you never know

porenoy
messinger

pearl &associates, inc.

Partnering with ACCA
for Comprehensive Human Resource Solutions
Policy Development * Training * Employee Handbooks * Affirmative Action Plans
OFCCP Audits * Labor Strategies & Solutions * Compliance * HR Vulnerability Reviews
Union Avoidance * Arbitration * NLRB Hearings * Recruiting & Placement
Compensation * Job Descriptions * Performance Management
HR O ing* HR On-Site Mentoring * HR Help Desk

abpeari@pmpHR .com
516-921-3400

how to respond to it; you never know whether it is good or bad
for you, and you never know if you have to explain something.
“For whatever it is worth” can mean anything.

Again, you have absolutely no control over how to either
prosecute or defend a case in arbitration. The question now arises
as to what to do about it. If arbitration is so horrendously difficult,
what are you, the contractor, supposed to do about it?

The answer is that if you have an AIA contract or any con-
tract that specifies that arbitration has to go before the AAA,
then modify that provision in the contract to provide for, ADR,
or Alternative Dispute Resolution.

The burgeoning volume of cases before the courts created a
windfall opportunity for the AAA. It has also created a situation
where many judges who reach the mandatory retirement age go
out on panels to various arbitration associations. They call them
ADR forAlternative Dispute Resolution organizations. There are
scores of those around. They hire these retired Supreme Court
judges of other lawyers who charge anywhere from $350 to $500
an hour. The filing fee is about $250 and for that you can get a
retired Supreme Court judge to hear your case.

If a case lasts two days, the cost of $5,000 is split, but at least
you will get a decision that makes sense. The same rules apply
in arbitration where a retired judge sits as the arbitrator, i.e., no
appeal, no discovery, etc. However, a retired judge will give you
more leeway and ask the other side to give you an explanation as
to what the claim or the defense may be in the case.

The bottom line is, if you can get away from arbitration, do it. If
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you have to go into arbitration, do it with the least possible damage.

At the beginning of this series, I indicated that AIA has es-
sentially come up with three forms of contracts. One is between
the owner and the G.C., the other is between the owner and the
C.M. and another one is between the G.C. and the sub.

Another subject is the contract between the owner and G.C.
or C.M. A general contractor is somebody who assumes respon-
sibility for his own bills. If you are hired by a general contractor,
you have to look to him to have the bills paid. The only way you
can jump over him is through a Mechanic’s Lien. A Mechanic’s
Lien establishes your right to receive the funds owned to you
by the G.C., but only to the extent that the owner may owe the
G.C. any money. If you are owed $100,000 from the G.C. and
the owner has paid the G.C. in full and can prove it, then you get
nothing from the owner. If, on the other hand, the owner owes
the G.C. $75,000, then the most that you can collect from the
owner is $75,000.

That does not mean, however, that you are without remedy
against the G.C. If the G.C. picked up the $100,000 and played
the ponies with it, you have an action against him for diversion
of trust funds, which is a whole different ball game, which won’t
be discussed at this point.

There is also a contract between an owner and a Construc-
tion Manager (C.M.). In that contract the C.M. is acting as the
agent for the owner. He is the owner’s representative and he is
not responsible for your bill, but the owner is responsible for the
bill. The distinction between the G.C. and the C.M., however,

often becomes blurred. Both, essentially do the same work. Both,
oversee the job and may supply labor and materials, etc. The
C.M. essentially is a window to the owner. The G.C. is a brick
wall to the owner. The owner is protected by the responsibility
of the G.C. to paying his own bills.

In the AIA contracts the distinction is often difficult to tell.
If you are signing up with a C.M., you have to make sure that
the owner goes along with the fact that the person you are deal-
ing with is his Construction Manager. If the job goes sour, the
owner is going to run away from the C.M. and claim that he is a
G.C. You have to specifically indicate that he is a C.M. and you
have to get the owner to acknowledge that. I he does not, then
you are running into a possibility of having the owner disavow
his relationship to the C.M.

There are legal distinctions between the G.C. and the C.M.
other than the responsibility. The cost of insurance may be sig-
nificantly different. In signing contracts with a C.M. you have
to be very, very careful to make sure that you are dealing with a
C.M. and not a G.C. and that everybody knows it.

Never let your lien time run out.

Forafree copy of apamphlet pertaining to Mechanic’s Liens and
Payment Bond Claims, feel free to contact me or the Association.

Stuart S. Zisholtz is a partner in the law firm of Zisholtz &
Zisholtz, Mineola, New York, a general practice firm special-
izing in Construction Law and Mechanic’s Liens. He is also a
member of the Greater New York Chapter, ACCA. He can be
reached at 516-741-2200.
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